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Estate Tax Law as of 1/1/2010

Estate and GST taxes repealed until 
1/1/2011

Lifetime exemption remains $1 million, 
but maximum gift tax rate drops from 
45% to 35% until 1/1/2011

• Executor can allocate up to $1,300,000 to increase the bases 
of assets 

• Executor can also allocate up to $3,000,000 to increase the bases 
of assets that the surviving spouse receives

Carry over basis rules apply (step-up in 
basis eliminated until 1/1/2011)
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Prospective Legislation?

• Permanent estate tax exemption?
 $5 million?  $3.5 million?  $2 million?

• Indexing of exemption?

• Portability?

• Reunification?
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Potential Retroactive Legislation

Could eliminate temporary repeal of GST and 
estate tax (as well as eliminate carryover 
basis and gift tax rate reduction).

• Freeze at 2009 exemptions and rates

Congress could also act just to eliminate the 
carryover basis component.

Constitutionality – 2 prong test:

1)  Legislation has a rational purpose and is not 
arbitrary

2) Period of retroactivity is not excessive
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Planning Uncertainty

• What will estate tax exemption look like going 
forward?

• Should clients base estate planning
on current estate size or projected estate size?

• Do clients need to do first death planning in light of 
potential portability?
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Estate Planning Spectrum
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Planning Around Uncertainty

- Review existing wills and trusts to ensure that 
formula driven clauses don’t have adverse 
consequences, such as:

• Fund credit shelter or marital trust more than is necessary
• Don’t adequately account for state death taxes
• Don’t take advantage of carryover basis increase allocations

- Review life insurance planning needs
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Planning Around Uncertainty (cont.)

• Incorporate flexibility into wills and trusts:

- Alternative A/B clauses
• Discretionary rather than formula  driven

- Disclaimer Provisions

- Partial QTIP election provisions
• Formula driven, but also discretionary
• Second marriages, etc.
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Disclaimer 
Provisions

Alternative
A/B Provisions

Planning Around Uncertainty (cont.)

$10 Million Estate ($5 Million Exemption)

$1 Million Estate ($1 Million Exemption)
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Planning Around Uncertainty (cont.)

- Incorporate flexibility into irrevocable life insurance trusts 
(ILITs) – Flexible ILITs

• Potential to unwind trust depending on outcome of estate tax legislation
• Spousal beneficiary
• Independent trustee:

• Discretion to make distribution to spousal beneficiary for any reason
• Discretion to make distributions to exclusion of other beneficiaries
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Opportunity exists to 
motivate clients 

to transfer tremendous 
wealth due to the 

simultaneous occurrence 
of several events

Current Planning Opportunities for  
Larger Estates

$1 Million Estate

$10 Million Estate

Planning for 
Larger Estates
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Unique Estate Planning Climate

Favorable 
interest rate 
environment

• January 2010 
Interest Rates
• 7520 Rate is 3.o%*
• Short-Term 

Applicable Federal 
Rate (AFR) is 0.57%

Depressed 
asset 

values

Potentially 
limited 

timeframe for 
higher valuation 

discounts and 
shorter-term 

Grantor 
Retained 

Annuity Trusts 
(GRATs)*

Lower gift 
tax rate 

(35%) and 
no GSTT?

* Pursuant to IRC section 2511(c), gifts to grantor trusts, such as Grantor Retained Annuity Trusts (GRATs) and Intentionally Defective Irrevocable Trusts (IDITs), may 

not be treated as completed gifts. Section 2511(c) applies to gifts after December 31, 2009 and provides that a transfer in trust is treated as a transfer by gift unless the 

trust is a wholly owned grantor trust as to the donor or the donor’s spouse.

http://images.google.com/imgres?imgurl=http://chuckgallagher.files.wordpress.com/2008/03/tax-return-image.jpg&imgrefurl=http://chuckgallagher.wordpress.com/2008/03/15/tax-fraud-65-year-old-man-sentenced-to-federal-prison-white-collar-crime-speaker-chuck-gallagher-comments/&usg=__lwlOZi76QAJ3SMX7cnr4JrOj6sk=&h=565&w=849&sz=612&hl=en&start=7&um=1&tbnid=BIXdJ6oAChF4sM:&tbnh=96&tbnw=145&prev=/images?q=tax&hl=en&rlz=1T4ADSA_enUS349US351&sa=N&um=1
http://us.fotolia.com/id/2565035
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Current Planning Opportunities for 
Larger Estates

GRATs/GRUTs 
and 

CLATs/CLUTS*

The lower the 
7520 rate, the 

smaller the 
taxable gift

Family Limited 
Partnership 

(FLP) and 
Limited Liability 
Company (LLC) 

transfers

Higher valuation 
discounts still 

available

IDIT** 
Sales

The lower the 
Applicable 

Federal Rate 
(AFR), the better

Intra-Family 
Loans

The lower the 
AFR, the better

Enhanced Leveraged Gifting Strategies:

*Grantor Retained Unitrusts and Charitable Lead Annuity Trusts/Charitable Lead Unitrusts

**Intentionally Defective Irrevocable Trusts



Case Study

 Mr. and Mrs. Jones

 $15 million estate

 Own a $1 million piece of 
commercial real estate
 Worth $1.5 million just 2 years ago

 Reduce taxable estate and 
transfer the real estate to 
their children

 Efficiently use lifetime 
exemptions
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Good Plan?

Gift real estate while it is still 
depressed to children using 

lifetime exemptions
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Better Plan?

$1 Million Depressed 
Real Estate

$1 Million GP & LP 
Interests

LP Interests
(valued @ $650,000 with 

35% discount)

• Transfer real estate to FLP and gift LP interests to children   
at a discount

FLP
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Best Plan? (Alternative 1)

Annuity Interest for 
Term of Years

Assets Remaining 
Upon Termination 

of GRAT

FLP LP Interests 
($650,000 after 35% 

discount)

• Transfer real estate to FLP and gift LP interests at a discount 
to GRAT with children as the remainder beneficiaries

GRAT
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Best Plan? (Alternative 2)

• Transfer real estate to FLP and sell LP interests at a 
discount to IDIT with children as the trust beneficiaries

FLP LP Interests 
($650,000 after 35% 

discount)

IDIT

Note Payable

Assets Remaining 
Upon Termination 

of Trust



Questions?
Feedback or Comments?
Future Topics?

Please contact your 

Life Insurance Professional 

or 

advanceddesigns@pacificlife.com
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This material is not intended to be used, nor can it be used by any taxpayer, for the purpose of avoiding U.S. federal, state or local tax 

penalties. This material is written to support the promotion or marketing of the transaction(s) or matter(s) addressed by this material. 

Pacific Life, its distributors and their respective representatives do not provide tax, accounting or legal advice. Any taxpayer should 

seek advice based on the taxpayer’s particular circumstances from an independent tax advisor.

Pacific Life refers to Pacific Life Insurance Company and its affiliates, including Pacific Life & Annuity Company. Insurance products are issued 

by Pacific Life Insurance Company in all states except New York, and in New York by Pacific Life & Annuity Company. Product availability and 

features may vary by state. Each company is solely responsible for the financial obligations accruing under the products it issues. Product and 

rider guarantees are backed by the financial strength and claims-paying ability of the issuing company and do not protect the value of the 

variable investment options.

Variable insurance products are distributed by Pacific Select Distributors, Inc. (member FINRA & SIPC), a subsidiary of Pacific Life Insurance 

Company, and are available through licensed third-party broker-dealers.

Pacific Life’s individual life insurance products are marketed exclusively through independent third-party producers, which may include bank-

affiliated entities.

Please Note: This presentation is designed to provide introductory information in regard to the subject matter covered.  Neither Pacific Life nor 

its representatives offer legal or tax advice. Consult your attorney or tax advisor for complete up-to-date information concerning federal and 

state tax laws in this area.

Pacific Life Insurance Company

Newport Beach, CA

(800) 800-7681 • www.PacificLife.com

Pacific Life & Annuity Company

Newport Beach, CA

(888) 595-6996 • www.PacificLifeandAnnuity.com

Investment and Insurance Products:  Not a Deposit – Not FDIC Insured 

– Not Insured by any Federal Government Agency – No Bank Guarantee – May Lose Value 
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